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The EEOC and FTC Turn Up the Heat on Employer Background Checks
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By STEPHEN S. ZASHIN

n March 10, the Equal Employment Opportunity
0 Commission (EEOC) and the Federal Trade Com-

mission (FTC) issued joint tips for employers and
employees regarding background checks. The EEOC
enforces federal employment discrimination laws. The
FTC enforces, among other things, laws that protect the
privacy and accuracy of the information in credit re-
ports. The guidance documents, Background Checks:
What Employers Need to Know and Background
Checks: What Job Applicants and Employees Should
Know, present a refresher on prior guidance from each
agency. The joint effort suggests that both agencies
might increase their respective enforcement efforts
with respect to employer use of background checks.

Agencies Team Up.

Combined efforts are not a new endeavor for the fed-
eral government. Teaming up makes sense as it pro-
vides a greater opportunity to enforce regulations and
collect fines from employers for violations. These fines
can be self-sustaining for government agencies, justify-
ing their existing budgets. Health care professionals are
all too familiar with government regulation as they have
dealt with the enforcement of the Health Insurance Por-
table and Accountability Act (HIPAA), the Health Infor-
mation Technology for Economic and Clinical Health
Act (HITECH) and, most recently, the Patient Protec-
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tion and Affordable Care Act (ACA). There truly is
strength in numbers, so health care employers should
be wary when two regulatory agencies set forth guid-
ance standards for employers and employees.

The employer guidance gives tips from each agency
on the following topics: (1) “Before You Get Back-
ground Information”; (2) “Using Background Informa-
tion”; (3) “Disposing of Background Information’; and
(4) “Further Information.” The employee guidance ex-
plains employer rights and responsibilities and how to
report suspected employer violations.

With respect to using background check information,
the EEOC’s directives to employers focus on consistent
application of standards to all applicants or employees.
The guidance also cautions employers to “[t]ake special
care when basing employment decisions on back-
ground problems that may be more common among
people of a certain race, color, national origin, sex, or
religion; among people who have a disability; or among
people age 40 or older.”

The FTC’s contribution to the employer guidance fo-
cuses on notice obligations to applicants and employees
regarding background checks, receipt of written per-
mission from the applicant or employee prior to con-
ducting any background check, and permitting appli-
cants or employees an opportunity to review and ex-
plain any negative information in a background report
prior to any adverse employment action.

In the joint release, EEOC Legal Counsel Peggy Mas-
troianni stated:

The laws enforced by the EEOC and the FTC inter-
sect on the issue of employment background checks,
so this was a unique opportunity for the agencies to
work together to provide user-friendly technical as-
sistance to our stakeholders . .. The No. 1 goal here
is to ensure that people on both sides of the desk un-
derstand their rights and responsibilities.
Employers should consider this a notice or warning
of future challenges by these agencies to the use of
background information in employment decisions.

Background Information Discriminatory?

Criminal background checks are a rational and legiti-
mate component of the hiring processes. Employers
want to avoid employing individuals who may defraud
the company or create an unsafe working environment
for coworkers. Aside from their positive uses, back-
ground checks also may be discriminatory under Title
VII of the Civil Rights Act based on different uses of the
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information against individuals in protected categories
(“disparate treatment”), or for the negative or “dispa-
rate impact” any background check policy might have
on such individuals. The “disparate treatment” form of
discrimination can be easily prevented by using back-
ground information uniformly in making employment
decisions.

Even without proof of disparate treatment, back-
ground check policies, while facially neutral, may at the
same time have a discriminatory effect or disparate im-
pact on protected individuals. See 42 U.S.C. § 2000e-
2Kk D @A) (@G). “Disparate impact” claims require statisti-
cal evidence that a hiring practice or policy negatively
impacts an individual in a protected category. The U.S.
Supreme Court has determined that a disparate impact
occurs when a facially neutral policy provides ‘‘statisti-
cal evidence of a kind and degree sufficient to show that
the practice in question has caused the exclusion of ap-
plicants for jobs or promotions because of their mem-
bership in a protected group,” Watson v. Fort Worth
Bank & Trust, 487 U.S. 977, 994 (1988). If a disparate
impact plaintiff sets forth sufficient statistical evidence
to support a discrimination claim, then the employer
must prove a “business necessity”’ that requires the use
of the facially neutral policy in making employment de-
cisions.

EEOC Disparate Impact Challenges to
Background Checks.

In recent years, the EEOC has brought a number of
claims to challenge the use of background checks
through a “disparate impact” theory. However, the
courts have pushed back, finding that while some spe-
cific uses of criminal and credit background checks
may be discriminatory and violate Title VII, the EEOC
still bears the burden of supplying reliable expert testi-
mony and statistical evidence of “disparate impact” be-
fore a violation can be found.

In two such cases, the EEOC challenged the employ-
er’s use of credit information and criminal history re-
ceived through a background check (EEOC v. Freeman,
961 F. Supp. 2d 783, 2013 BL 210284 (D. Md. 2013);
EEOC v. Kaplan Higher Learning Education Corp.,
2013 BL 21834 (N.D. Ohio Jan. 28, 2013). In both cases,
the court rejected the EEOC’s challenges, finding that
the EEOC provided insufficient statistical evidence to
prove any alleged disparate impact. The EEOC pre-
sented general statistical evidence, which incorporated

and excluded certain data to support its position and
that provided no direct correlation to any employment
practice. The district courts found that the EEOC pro-
vided insufficient information to meet its disparate im-
pact burden of proof. Both cases are on appeal.

The EEOC will learn from these early setbacks, and
the recent joint guidance from the EEOC and the FTC
reflects a renewed effort to challenge the use of back-
ground checks. The FTC can serve as another statistical
support entity for the EEOC, creating statistical data on
the use of credit history. The next time the EEOC
pushes forward with disparate impact claims against an
employer, it will likely attempt to remedy its prior fail-
ure to provide sufficient statistical support.

Health Care Employers Must Balance Hiring

Responsibilities With Discrimination Concerns.

Each state has its own laws regarding criminal back-
ground checks, as well as licensing for health care pro-
fessionals. Criminal records checks often are required
prior to obtaining licensure or being hired to work in
the health care industry. Such checks are used to deter-
mine if an employee or potential employee has a predis-
position for dishonesty, theft, or violence against co-
workers or patients. Similarly, health care employers
regularly use credit history to ascertain whether appli-
cants for certain employment positions are under finan-
cial stress or burdens that might compromise their obli-
gations.

The reasons for background checks in the health care
profession are obvious. Health care professionals have
access to several forms of protected information (e.g.,
patient medical and financial information). Health care
professionals also have unique access to individuals in
vulnerable conditions and individuals with physical or
mental limitations due to age, illness or injury. Con-
ducting background checks helps employers ensure
that dishonest or dangerous individuals are not em-
ployed in the health care industry and protects employ-
ers, employees and patients alike. Additionally, back-
ground checks can reduce an employer’s liability re-
garding negligent hiring or retention claims.

Health care employers must balance effective man-
agement of their employees against the potential for
“disparate treatment” and ‘‘disparate impact” claims
based upon facially neutral policies. Without doubt,
however, employers should evaluate whether their poli-
cies actually have a disparate impact on employees.
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